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(k) Cost to related entities. (1) The 
costs of services, facilities, or supplies 
furnished to an HMO or CMP by a re-
lated entity are allowable at the cost 
to the related entity in accordance 
with § 413.17 of this chapter. 

(2) An entity is not considered re-
lated to the HMO or CMP merely be-
cause— 

(i) It has a risk or incentive agree-
ment under which the HMO or CMP re-
imburses or compensates the entity for 
services it furnishes to the HMOs’ or 
CMPs’ enrollees; or 

(ii) Substantially all the services the 
entity furnishes are furnished to the 
HMO’s or CMP’s enrollees. 

(3) However, an entity described in 
paragraph (k)(2) of this section and an 
HMO or CMP are considered related if 
either of them is in a position to exer-
cise significant management or owner-
ship influence or control over the 
other. 

(l) Return on equity capital of propri-
etary providers owned by the HMO or 
CMP. An allowance for a reasonable re-
turn on equity capital invested and 
used in providing services is allowable 
in addition to the reasonable cost of 
services furnished by a proprietary pro-
vider owned by the HMO or CMP. The 
amount of the allowance is determined 
in accordance with § 413.157 of this 
chapter. 

(m) Limitations on payment. Medicare 
payment for covered services furnished 
by entities owned by or operated by, or 
related to, an HMO or CMP paid on a 
reasonable cost basis is subject to cer-
tain provisions of parts 412 and 413 of 
this chapter that pertain to reasonable 
cost and reasonable charge. Those pro-
visions include, but are not necessarily 
limited to, the following: 

(1) For ESRD treatment, the limita-
tions authorized under § 413.170 of this 
chapter. 

(2) For services of physical, occupa-
tional, and speech therapists and other 
therapists and nonphysician health 
specialists, the limitations set forth in 
§ 413.106 of this chapter. 

(3) For drugs, the allowable cost as 
determined under §§ 405.517 and 410.29 of 
this chapter. 

(4) The overall cost limits established 
in accordance with § 413.30 of this chap-
ter. 

(5) The limitation to the lesser of 
reasonable cost or customary charges, 
as set forth in § 413.13 of this chapter. 

[50 FR 1346, Jan. 10, 1985; 50 FR 20570, May 17, 
1985, as amended at 51 FR 34832, Sept. 30, 
1986; 51 FR 37398, Oct. 22, 1986; 58 FR 38080, 
July 15, 1993; 60 FR 46230, Sept. 6, 1995] 

§ 417.538 Enrollment and marketing 
costs. 

(a) Principle. Costs incurred by an 
HMO or CMP in performing the enroll-
ment and marketing activities de-
scribed in subpart k of this part are al-
lowable. 

(b) Included costs. Allowable enroll-
ment and marketing costs are those 
necessary and proper costs incurred in 
offering the HMO’s or CMP’s plan to 
potential enrollees in accordance with 
this part. Those costs include selling, 
advertising, promotional, and other 
marketing costs and may not exceed an 
amount that would be incurred by a 
prudent and cost-conscious manage-
ment. 

(c) Application. Enrollment and mar-
keting costs are allowable, whether in-
curred directly by HMO or CMP staff or 
under contract with marketing special-
ists or other outside consultants. 

(d) Limitation on payment. The rel-
atively higher costs that an HMO or 
CMP is likely to incur in initially of-
fering its plan to Medicare bene-
ficiaries are taken into account in de-
termining whether enrollment and 
marketing costs are reasonable in 
amount. However, if those costs exceed 
amounts that would be paid by prudent 
management, the excess is not allow-
able. 

[50 FR 1346, Jan. 10, 1985, as amended at 58 
FR 38082, July 15, 1993; 60 FR 46230, Sept. 6, 
1995] 

§ 417.540 Enrollment costs. 
(a) Principle. Enrollment costs are al-

lowable if incurred in maintaining and 
servicing subscriber contracts for pre-
payment enrollees. 

(b) Kind of costs included. Enrollment 
costs include, but are not limited to, 
reasonable costs incurred in connection 
with maintaining statistical, financial, 
and other data on enrollees. 

[50 FR 1346, Jan. 10, 1985, as amended at 58 
FR 38082, July 15, 1993] 
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